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Comment

Coeur d'Alene Tribe, a federally-recognized Indian Tribe, by its attorneys and in

response to the October 15,2010 Public Notice released by the Wireline Competition Bureau

("Bureau"), submits this comment in the captioned docket.l

The Bureau requested comments on the Petition for Reconsideration filed by Standing

Rock Telecommunications, Inc. (*SRTI"), a Tribal-government owned wireless carier, which

requests that the Bureau remove a condition from SRTI's recent designation as an Eligible

Telecommunications a:-* (*ETC'). Specifically, the Bureau lrder designated SRTI as an

ETC with the condition that SRTI obtain consent from the North Dakota Public Service

Commission ('NDPSC") to the redefinition of the service area of West River, a rural telephone

company.2 SRTI's petition argues that this condition should be removed because it is

inconsistent with law, Commission precedent, and the Commission's Indian Policy Statement.3

I Comment Sought on Stonding Rock Telecommunications, Inc.'s Petitionfor Reconsideration of the
Standing Rock ETC Designuion and Rede/inition Order, WC Docket No. 09-197, Public Notice, DA t0-
1988 (Wireline Comp. Bur. rel. October 15,2010).

' Telecommunications Carriers Eligiblefor (Jniversal Semice Support; Standing Rock
Telecommunications,Inc. Petitionfor Designation as an Eligible Telecommunications Carrier; Standing
Rock Telecommunications, Inc. Petition to RedeJine Rwal Semice Arear, WC Docket No. 09-197,
Memorandum Opinion and Order, DA 10-1601, at tf'1f25, 27,28 (Wireline Comp. Bur. rel. Au5.24,2010).



The Tribe agrees with SRTI. The Commission has recognized that the purpose of 47

U.S.C. $21a(e)(6) - which gives the Commission unambiguous authority to grant ETC status

when the carrier seeking such status is not subject to the jurisdiction of a State commission - was

specifically adopted to give a Tribal carrier the means of seeking ETC status for services

provided within the geographical boundaries of its reservation.o The Commission's Section

2la(e)(6) authority explicitly includes designating the carrier's service ar6a - which it would

have to given that a state has no Section 214 authority over a tribal carier within the boundaries

of a reservation. The Commission's Section 2la@)(6) authority therefore preempts state

authority, which is the only conclusion consistent with a logical reading of the statute, meaning

that the Commissionos designation of SRTI as an ETC must necessarily preclude the NDPSC

from applying its regulations in any way that undermines that designation or otherwise frushates

the purpose of Section 2la(e)(6).s Yet the condition placed on SRTI's ETC designation gives the

state commission what amounts to a veto over that designation. The Commission therefore

should remove the condition.

Indeed, itt l{esfelrn l{ireless the Commission stated that it did not believe that "Congress

envisioned that the designating entity might need to involve another regulatory body, or seek its

permission, before designating an ETC for a service area otherwise lying wholly within its

jurisdiction, or that a regulatory body without jurisdiction over a carrier could interfere with the

3 Statement of Poticy on Establishing a Government-to-Governtment Relationship with Indian Tribes,
Policy Statemeng l6 FCC Rcd 4078,4081(2000) ("Indian Policy Statemenf').

a See Federal-State Joint Board on [Jniversal Semice, Western Wireless Petitionfor Designation as an
Eligible Telecommwtications Carrierfor the Pine Ridge Resemation in South Dakota, Memorotdum
Opinion and Order,16 FCC Rcd 18133, at 18140 (2001)("Ikstern lTireless").

s 
See White Mountain Apache Tribe v. Bracker,448 U.S. 136 (19S0); New Mexico v. Mescalero Apache

Tribe, 462 U.S. 324 (1983).



designating entity's authority to designate that carrier an additional ETC within its own

jurisdictional authority."6 However, the condition on SRTI's ETC designation allows the

NDPSC to interfere with the Commission's Section 2la@)(6) authority, and forthat reason

should be removed from SRTI's ETC designation.

It is worth emphasizing that the NDPSC did not voice any concems about the

Commission's exercise of Section 2la@)$) authority in earlier stages ofihis proceeding. In all

events, the most rational decision for the Commission in this case would be to grant SRTI's

petition and remove the condition from its ETC designation, at which point NDPSC could then

take whatever regulatory action it believes necessary in a manner which does not conflict with

the Commission's decision, principles of federal preemption, and tribal sovereignty. Such an

outcome would also be most consistent with meeting the federal govemment's fiduciary

responsibilities with respect to Indian Tribes consistent with the Indian Poliey Statement.

Respectfully submitted,

COEURD'ALENIE TRIBE

By:
Richard S.Myers
Jay N. Lazrus
Its Attorneys

November 15, 2010
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6 l(estern Wireless, l6 FCC Rcd at 18140.


